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Introduction
There is no information superhighway. It's merely a metaphor, a
type of trope.1 What's more, it is "one of the most used, and over-
used, phrases of our day."
2
Metaphors, however, are powerful. They "provide a means for
individuals and, ultimately, organizations to create and share
understanding." 3 At the same time, metaphors serve as filters through
which we perceive and process information.4 They are comparable to
other instruments of conceptualization such as models and theories in
science.5 Metaphors employed to study "an emerging technology
usually end up influencing the shape it takes."
6
Metaphors are common in First Amendment7 jurisprudence.' The
most well-known is the "marketplace of ideas." 9 It suggests a hands-
off approach to speech regulation. Economic marketplace forces, not
legislators, should guide and control the creation and distribution of
messages. The United States Supreme Court commonly invokes the
"marketplace of ideas" metaphor when deciding free speech cases.10
1. A metaphor is "a figure of speech in which a word or phrase literally denoting one
kind of object or idea is used in place of another to suggest a likeness or analogy between
them." WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 746 (1983).
2. Ervin S. Duggan, Which Ramp Onto the Information Superhighway?, 61 VITAL
SPEECHES OF THE DAY 574, 574 (1995).
3. Robert C. Hill & Michael Levenhagen, Metaphors and Mental Models:
Sensemaking and Sensegiving in Innovative and Entrepreneurial Activities, 21 J.
MANAGEMENT 1057, 1059 (1995).
4. Id. at 1061.
5. GERARD STEEN, UNDERSTANDING METAPHOR 4 (1994).
6. Harmeet Sawhney, Information Superhighway: Metaphors as Midwives, 18
MEDIA, CULT. & SOC'Y 291,293 (1996).
7. The First Amendment to the United States Constitution provides in relevant part
that Congress shall make no law abridging the freedom of speech or of the press. U.S.
CONST. amend. I. The Free Speech and Free Press Clauses are incorporated through the
Fourteenth Amendment Due Process Clause to apply to state and local governments. U.S.
CONST. amend. XIV; Gitlow v. New York, 268 U.S. 652, 666 (1925).
8. See generally HAIG BOSMAJIAN, METAPHOR AND REASON IN JUDICIAL
OPINIONS (1992) (providing an excellent overview of the use of metaphors in United
States Supreme Court decisions involving First Amendment issues).
9. See RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 6 (1992) (calling
the marketplace of ideas "perhaps the most powerful metaphor in the free speech
tradition."). The marketplace metaphor "consistently dominates the Supreme Court's
discussions of freedom of speech." C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM
OF SPEECH 7 (1989). The metaphor is still used today, more than 75 years after it became a
part of First Amendment jurisprudence with Supreme Court Justice Oliver Wendell
Holmes, Jr.'s admonition that "the best test of truth is the power of the thought to get itself
accepted in the competition of the market." Abrams v. United States, 250 U.S. 616, 630
(1919) (Holmes, J., dissenting).
10. See W. Wat Hopkins, The Supreme Court Defines the Marketplace of Ideas, 73
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Other metaphors employed by the Court that are integral to judicial
reasoning in freedom of expression cases are "captive audience" and
"chilling effect."11
This article analyzes the "information superhighway" metaphor.
It explores and exposes the implications of that metaphor for the
development and adoption of rules and regulations affecting new
telecommunications technologies and services, computer-mediated
communication, and the Internet. I argue that the information
superhighway metaphor is a strategically chosen rhetorical device
employed by President Bill Clinton and Vice President Albert Gore to
frame debate about Internet and telecommunications regulation, to
implicitly suggest that particular legal choices are more viable-and
valid-than others, and to guide the future of law in that metaphorical
space we like to call cyberi 2 That, after all, is the power of a
metaphor-"it colors and controls our subsequent thinking about its
subject."13
In particular, the locution "information superhighway" embraces
a distinctly commerce-based, marketplace model of speech regulation.
In fact, metaphor meets metaphor when the information
superhighway serves the marketplace of ideas. The emphasis of the
superhighway metaphor is on the speed and quantity of goods-
information-transmitted, not the quality or content of those goods or
the ability of speech to sustain extant communities and cultures.
An alternative to framing questions of legal regulation in terms of
economics, commerce, and the marketplace is a cultural model for
telecommunications regulation which emphasizes the maintenance
and transformation of currently existing communities and cultures.
Another alternative is simply to go metaphor-less in cyberspace, an
option that does not narrow our scope of thinking about emerging
telecommunications technologies and the Internet.
JOURNALISM & MASS COMM. Q. 40 (1996) (providing a recent review of the Court's use of
the marketplace metaphor).
11. BOSMAJIAN, supra note 8, at 144.
12. "Cyberspace, originally a term from William Gibson's science-fiction novel
Neuromancer, is the name some people use for the conceptual space where words, human
relationships, data, wealth, and power are manifested by people using CMC [computer-
mediated communication] technology." HOWARD RHEINGOLD, THE VIRTUAL
COMMUNITY 5 (1993).
13. Steven L. Winter, The Metaphor of Standing and the Problem of Self-Governance,
40 STAN. L. REV. 1371, 1383 (1988).
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I
Evolution of a Metaphor
Albert Gore-former United States Senator from Tennessee,
current Vice President of the United States, and aspiring Presidential
candidate in 2000-likes to take credit for creating the information
superhighway metaphor.14 President Bill Clinton, in turn, likes to
confirm in speeches that Gore coined the phrase.15
Metaphors and politicians, of course, are inextricably linked. Seth
Thompson of Loyola Marymount University writes that "[t]he use of
metaphors is crucial in a wide range of policy domains in the United
States and elsewhere."16 Why? Thompson explains that "[t]he
dynamics and consequences of politics are neither tangible, self-
evident, nor simple. A major function of political metaphors is to link
the individual and the political by providing a way of seeing relations,
reifying abstractions, and framing complexity in manageable terms. '17
Metaphors, in brief, help "policy makers to communicate with a
broader public to both explain what they are attempting and to
generate support.'
' 8
It is not surprising that the current Vice President takes credit for
developing the information superhighway metaphor. His father,
Albert A. Gore, was after all a United States Senator from Tennessee
who chaired the Roads Subcommittee in 1955.19 The senior Gore was
a key player in the development of the real highway system-the
Interstate highway system-from which his son's metaphor springs.20
The federal highway system, of course, provides an infrastructure for
facilitating commerce via the movement of goods and products from
point A to point B.
14. Albert Gore, Remarks as Delivered by Vice President Al Gore to The
Superhighway Summit, Jan. 11, 1994 (visited Feb. 11, 1998) <http://www.whitehouse.gov/
WH/EOP/OVP/ other/superhig.html> (stating "when I first coined the phrase 'information
superhighway' 15 years ago.").
15. See President William Clinton, Remarks by the President to the National
Information Infrastructure Advisory Council, Feb. 13, 1996 (visited Feb. 11, 1998)
<http://www.whitehouse.gov/WHi/New/other/potus-niiac.html> (stating that Gore coined
the term information superhighway 20 years ago).
16. Seth Thompson, Politics without Metaphors is Like a Fish without Water, in
METAPHOR: IMPLICATIONS AND APPLICATIONS 185, 193 (Jeffery Scott Mio & Albert N.
Katz eds. 1996).
17. Id. at 186.
18. Id. at 194.
19. See MARK H. ROSE, INTERSTATE: EXPRESS HIGHWAY POLITICS, 1939-1989 80
(Rev. ed. 1990).
20. Id. at 79-81.
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It is no accident, then, that Gore also uses the phrase "National
Information Infrastructure" ("NII") when referring to the current
Administration's vision for new telecommunications technologies and
the Internet.21 Just as the highway system provided a transportation
infrastructure for serving business, Gore refers to the NII as crucial
for "the ensuing expansion of the information business."22 The
product now is information, not toasters or refrigerators, but it
certainly is a business product. As Gore told the International
Telecommunications Union in 1994, "[flor us in the United States, the
information infrastructure already is to the U.S. economy of the 1990s
what transport infrastructure was to the economy of the mid-20th
century. "23
In another speech, this one before the National Press Club in
1993, Gore again made clear the source from which the current
metaphor springs and the inextricable link between that metaphor and
its pro-business predilection.24 "Today, commerce rolls not just on
asphalt highways but along information highways," Gore told the
crowd.25 He described the highway as "carrying information rather
than people or goods."
26
This last statement is truly disingenuous. Information is a good in
the Vice President's view. If it were not, surely he would not have
referred to "commerce" rolling along information highways in the
same speech or used the phrase "information business" in another
when touting the NII and the information superhighway.
27
A final point must be made about the evolution of the
information superhighway metaphor. It should come as no shock that
a metaphor developed to provide a framework for communications
regulation springs from the commerce-based, transportation heritage
of the highway system. Commerce-based policies and regulations have
always been imposed-superimposed, really-on non-print media in
the United States. A brief look both to the past and present illustrates
this point.
21. See Remarks as Delivered by Vice President Al Gore, supra note 14.
22. Id.
23. Vice President Albert Gore, Remarks Prepared for Delivery by Vice President Al
Gore, International Telecommunications Union, Mar. 21, 1994 (visited Feb. 11, 1998)
<http://www.iitf.nist.gov/documents/speeches/032194-gore-giispeech.html>.
24. Vice President Albert Gore, Remarks by Vice President Al Gore at National




27. See supra note 14 and accompanying text.
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* Prior to the formation of the Federal Communications
Commission, the Commerce Department had the authority to regulate
radio with the Radio Act of 1912.28
* The Federal Communications Act of 1934 that sets the
parameters of the FCC's functions was "carried over almost word for
word from the Interstate Commerce Act of 1888, replacing transport
language with relevant communications language. "
29
o The mandate that the FCC makes regulations on behalf of the
public interest, convenience, and necessity "was borrowed from an
1887 Illinois railroad statute and was later adopted in the Federal
Transportation Act of 1920.
"30
* The telegraph and railroad industries "developed hand and
hand, spreading a vast transportation and communication network
over the entire country."
31
o Today, the members of President Clinton's Information
Infrastructure Task Force-a group formed to articulate and
implement the Clinton Administration's vision for the NII-not
surprisingly were appointed by the Secretary of Commerce.
32
There always has been a close linkage, then, between
communications and commerce/transportation in the United States,
and the information superhighway is just the latest area for a "transfer
of conceptual frameworks." 33 The end result of such transference,
according to Indiana University's Harmeet Sawheny, is that "the new
technologies are cast in the image of the old ones."
34
In summary, the evolution of the superhighway metaphor flows
from the confluence of a trio of close relationships: 1) politics and
metaphors;35 2) father and son Gore;36 and 3) commerce and
communication.37
28. KENNETH C. CREECH, ELECTRONIC MEDIA LAW AND REGULATION 51 (2d ed.
1996).
29. Richard J. Solomon, Perspectives on Implementation of Broadband Infrastructure,
in INTEGRATED BROADBAND NETWORKS: THE PUBLIC POLICY ISSUES 193, 213 (Martin
C.J. Elton ed. 1991).
30. CREECH, supra note 28, at 54. See also Michael F. Finn, The Public Interest and
Bell Entry into Long-Distance Under Section 271 of the Communications Act, 5 COMMLAW
CONSPECTUS 203, 205-06 (discussing the evolution of the public interest concept and its
transportation and commerce-based roots).
31: ANNTERESA LUBRANO, THE TELEGRAPH: HOW TECHNOLOGY INNOVATION
CAUSED SOCIAL CHANGE 44 (1997).
32. Advisory Committee Members, Jan. 6, 1994 (visited Feb. 11, 1998)
<http://www.eff.org/pub/GIINIIGovt docs/nil_committee.announce>.
33. Sawheny, supra note 6, at 294.
34. Id. at 295.
35. See supra notes 16-18 and accompanying text.
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II
Rhetoric & Reality
When the Vice President invokes the metaphor of an information
superhighway, he surely does it to suggest or call to mind great things.
Why else would he bandy it about with such frequency until it
becomes reified as a cultural truism? In particular, Gore wants us to
think that new and developing telecommunications technologies form
a highway-an information superhighway.38
A metaphor, after all, commonly takes the form of "A is a B,"
with the speaker or writer thinking or conceiving of one thing-A-in
terms of another-B.39 Thus, when one -says that the Internet is a
highway, we equate the loose connection of computer networks across
the country and around the world with an asphalt highway on which
we drive cars and trucks. There is a metaphorization, as it were, of the
Internet.
The information superhighway and the NII conceptualized by
Gore and others, of course, encompasses much more than the
Internet. It includes a bevy of existing and newly developing
interactive telecommunications technologies.
40
It is, however, precisely because of the difficulty that most of us
have in understanding just what these technologies are, how they work
or will work, and what they mean to us that a simple metaphorical
device of a highway is employed to give them meaning. As Seth
Thompson notes, metaphors "clothe the intangible, giving life to
abstractions." 41 They provide heuristics when, as is the case with new
36. See supra notes 19-27 and accompanying text.
37. See supra notes 28-34 and accompanying text.
38. The intentional use of the adjective "super" to modify highway suggests an
amplification in terms of quantity and speed of transportation of information. See
Sawheny, supra note 6, at 299-300.
39. "The modal picture for metaphor is one in which a general comparison is made."
Albert N. Katz, On Interpreting Statements as Metaphor or Irony: Contextual Heuristics and
Cognitive Consequences, in METAPHOR: IMPLICATIONS AND APPLICATIONS 1, 8 (Jeffery
Scott Mio & Albert N. Katz eds., 1996). "Metaphors are incomplete statements of one
thing-in terms of another." Hill & Levenhagen, supra note 3, at 1062.
40. According the President's Information Infrastructure Task Force, the National
Information Infrastructure includes "[a] wide range and ever-expanding range of
equipment including cameras, scanners, keyboards, telephones, fax machines, computers,
switches, compact disks, video and audio tape, cable, wire, satellites, optical fiber
transmission lines, microwave nets, switches, televisions, monitors, printers, and much
more." (visited Nov. 30, 1997) <http://nii.nist.gov/nii/whatnii.html> (emphasis in original).
41. Thompson, supra note 16, at 188. "The content of the operative metaphors used in
political life simplifies the confusingly complex and makes definition, decision, and action
possible." Id. at 187.
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and emerging telecommunications technologies and their regulation,
"the amount of detail overwhelms cognitive abilities" and "problem
domains are ill-structured.
42
It is worth taking pause, then, to look at the development and
impact of the real highway system to which these new
telecommunications technologies are equated.
The Interstate highway system, formally known as the National
System of Interstate and Defense Highways43 and spurred by the
Federal-Aid Highway Act of 1956," has done many good things.
Goods flow with new ease across state boundaries. Families unite
more easily at holidays. Economic benefits are reaped as well by
construction contractors and crossroad truckers.
The Interstate highway system, however, is far from perfect.
People are killed everyday on the highways of America. Some towns
bypassed by the Interstate highway system dry up and disappear. A
gas-guzzling, environmental-polluting culture reliant on the
automobile manifests itself on our highways.
Writing in Open Road: A Celebration of the American Highway,
Phil Sutton observes that highways "have had monstrous side effects.
They have often rolled, like some gigantic version of the machines
that build them, through cities, splitting communities off into ghettos,
displacing people, and crushing the intimacies of old cities."45
Mark H. Rose, associate professor of the history of science,
technology, and society at Michigan Technological Institute, observes
that by the mid-1960s:
proponents of environmental preservation identified the Interstate
system with gashes in the earth, with destruction of pristine beauty
of mountainsides and wildlife habitats, and with despoilation of the
42. Hill & Levenhagen, supra note 3, at 1064.
43. ROSE, supra note 19, at 92. It is striking to note that both the Interstate highway
system and the Internet-a key part of the metaphorical information superhighway-have
their origins in military needs. Stephen Jones observes a parallel between the "military
motivation for highway building (established by Thomas Jefferson, among others) and the
military origins of the most prominent information highway, the Internet, in defense
department computer networks linked to university research centers." Stephen G. Jones,
Understanding Community in the Information Age, in CYBERSOCIETY: COMPUTER-
MEDIATED COMMUNICATION AND COMMUNITY 10 (Stephen G. Jones ed., 1995).
The Internet began in 1969 as one network called ARPANET, an acronym for the
Department of Defense's Advanced Research Projects Agency. TRACY LAQUEY, THE
INTERNET COMPANION: A BEGINNER'S GUIDE TO GLOBAL NETWORKING 3 (1993).
Today the Internet can be thought of as "a loose amalgam of thousands of computer
networks reaching millions of people all over the world." Id. at 1.
44. See generally ROSE, supra note 19, at 85-100.
45. PHIL SUTrON, OPEN ROAD: A CELEBRATION OF THE AMERICAN HIGHWAY 20
(1986).
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air. Equally, urban residents and politicians objected to routings that
appeared to favor the comfort and convenience of suburban
motorists at the expense of neighborhoods occupied by households
that were poor and black.46
By 1977, the National Wildlife Federation declared that the
"impact of highways on fish and wildlife has been murderous. An
average of four animals are killed per car, per year (or close to 500
million kills in 1976). Many highways intersect with migration routes,
mating grounds, and wetland refuges."
47
The rhetoric that surrounds the metaphorical information
superhighway never makes references to potential pitfalls. We are told
by the Vice President that it, along with the NII and the so-called
Global Information Infrastructure ("GII") will create "a new
Athenian Age of democracy."48 We will be able "to build a society
that is healthier, more prosperous, and better educated.
49
There is a danger that we are drawn to a metaphor because we
find it easy to understand and think readily of the good that it evokes
while ignoring the bad to which it may lead. We have swallowed up
whole the information superhighway metaphor in the United States,
with all the benefits it implies and that are heaped upon it by
politicians.
III
The Mythos of the Electronic Revolution 5°
Whenever a new communications technology develops, we always
strap to it our hopes and goals for an improved, better society. Rarely,
however, does the new technology achieve the lofty aspirations that
we foist upon it.
It is clear, as Columbia University communications scholar James
W. Carey observes, that "each of the modern media has increased the
capacity for controlling space. They do this by reducing signaling time
(the gap between the time a message is sent and time it is-received)
between persons and places." 51 The Internet certainly allows for the
46. ROSE, supra note 19, at 101.
47. NATIONAL WILDLIFE FEDERATION AND ENVIRONMENTAL ACTION
FOUNDATION, INC., THE END OF THE ROAD: A CITIZEN'S GUIDE TO TRANSPORTATION
PROBLEMSOLVING 25 (1977).
48. Remarks Prepared for Delivery by Vice President Al Gore, International
Telecommunications Union, supra note 23.
49. Remarks by Vice President Al Gore at National Press Club, supra note 24.
50. JAMES W. CAREY, COMMUNICATION AS CULTURE: ESSAYS ON MEDIA AND
SOCIETY 113 (1989).
51. Id. at 136.
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increased control of both space and time, making communication that
combines text, photographs, illustrations, and audio faster across
greater distances. No one seriously disputes this.
Carey, however, signals a word of caution that faster and
seemingly more efficient is not always better. "Technology is
technology; it is a means for communication and transportation over
space, and nothing more. As we demythologize, we might also begin
to dismantle the fetishes of communication for the sake of
communication, and decentralization and participation without
reference to content or context.,
52
Carey is not suggesting that new communication technologies are
bad or evil, but rather that we do not mythologize them as saviors as
we have done with all communication technologies in the past. He
notes that "[i]nvariably the newest technologies of communication
and transportation are seen as means for the lasting solution to
existing problems and a radical departure from previous historical
patterns."
53
Today, however, we call our television sets "idiot boxes" and seek
to regulate the violent images that fly across the screens, 54 lament an
increasing wave of so-called shock-jocks like Howard Stern on the
radio,55 and use the telephone to gossip and listen to dial-a-porn
messages. 56 Likewise, cable television "has provided neither the
variety nor the escape from mediocrity many people wished for."
5 7
The metaphorical information superhighway itself is criticized as a
metaphorical pornographer's palace. Is the advantage of the
information superhighway that we can get our pornography faster and
quicker and from greater distances than ever before? Is there a gap
between the rhetoric and the reality of the new communication
technologies?
52. Id. at 140.
53. Id. at 181.
54. See Lawrie Mifflin, Groups Strike Agreement to Add TV Rating Specifics, N.Y.
TIMES, July 7, 1997, at A24 (describing the battle over television ratings and their
relationship to Congress' 1996 V-Chip legislation).
55. See John Merli, Stern Offends Canadians, BROADCASTING & CABLE, Nov. 17,
1997, at 18 (describing Stern's most recent outrageous actions-referring to French-
Canadians as "pecker-heads," "scumbags," and "pussy-assed jack-offs").
56. See Sable Communications v. FCC, 492 U.S. 115 (analyzing the constitutionality of
regulations upon the dial-a-porn industry).
57. Terry Curtis & Kathleen Means, Market Segmentation and the IBN Policy Debate,
in INTEGRATED BROADBAND NETWORKS: THE PUBLIC POLICY ISSUES 23, 27 (Martin
C.J. Elton ed., 1991).
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It is interesting to note that Vice President Gore refers back to
the telegraph in all-favorable terms when he seeks comparisons for
regulation of the metaphorical information superhighway. Speaking
before the metaphorically-titled 'Superhighway Summit in Los
Angeles in 1994, Gore stated:
I referred earlier to the use of the telegraph to bring the news here
to California in 1860 of Abraham Lincoln's election. Congress had
funded Samuel Morse's first demonstration for the telegraph in
1844. Morse then suggested to the Congress that a national system
be built by the federal government. But Congress said no and
insisted that private investment should build that information
infrastructure. And that's what happened to the great and
continuing competitive advantage of our country today.
58
The telegraph, of course, also created monopolies and
oligopolies. Theodore Glasser, for instance, observes that "the
formation of the Associated Press [was] an early effort by publishers
to monopolize a new technology-in this case the telegraph."5 9 The
Associated Press, in fact, experienced little competition until the
1900s. 60 In addition, James Carey notes that "Gould, Vanderbilt, and
others carried on the 'telegraph war' and other patent fights for the
right to control the new technology." 61 Indeed, the telegraph industry
"facilitated the growth of the first modern business monopoly,
Western Union."'62 Together, the telegraph and the telephone in the
1800s spawned "new empires in communications and transportation
[that] were created behind the mask of an electrical mystique.,
63
It is crucial, then, that we not be swept away by the mythos of
new communication technologies. The mythos of the information
superhighway certainly has the possibility to mask non-beneficial
realities that may be created by new and emerging
telecommunications technologies.
IV
Framing Legal Options with Metaphors
How is one to make sense of the emerging and converging
telecommunications and information technologies that are developed
58. Remarks as Delivered by Vice President Al Gore to the Superhighway Summit,
supra note 14.
59. Theodore L. Glasser, Objectivity Precludes Responsibility, QUILL, Feb. 1984, at
13, 14.
60. JEAN FOLKERTS ET AL., THE MEDIA IN YOUR LIFE 55 (1998).
61. CAREY, supra note 50, at 123.
62. LUBRANO, supra note 31, at 48.
63. CAREY, supra note 50, at 123.
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and refined on a near daily basis? What are we to think about "newly
developed computer and digital communication technologies"?' 4
According to Gore, "[o]ne helpful way is to think of the National
Information Infrastructure as a network of highways-much like tle
Interstates begun in the '50s."
65
This part of the article examines the potential pitfalls and
limitations of framing our discourse about the regulation and
stewardship of telecommunications technologies and services with the
information superhighway metaphor. It seeks as well to illuminate
possibilities that may be overlooked with the employment of that
metaphor.
A. The Limiting Effects of a Metaphor
If the Internet and other emerging new telecommunications
really are part of an "information revolution" 66 and "digital
revolution" 67 as Vice President Gore claims, then it makes sense to
try--or, at the very least, keep in mind-revolutionary and different
forms of regulation of those technologies. The new world order of
information and telecommunications, if indeed it is revolutionary,
should neither be limited nor controlled by our past conceptions of
how to regulate communication.
Adoption of the information superhighway metaphor, however,
provides just such a limitation on our perspective of how to regulate
these new and changing telecommunications technologies. It places
metaphorical blinders on the eyes of those charged with creating
regulations to guide the future of the development of these
technologies. Metaphors can obscure our vision of possibilities and
they "have as great a potential to mislead as to enlighten." 68 What is
more, conceptualizing new technologies by analogy to old ones can
waste the new technology's benefits.
69
Harmeet Sawheny observes that metaphors do not capture the
essence of what the future may bring for a technology or technologies,
64. Robert W. McChesney, The Internet and U.S. Communication Policy-Making in
Historical and Critical Perspective, J. COMM., Winter 1996, at 98.
65. Remarks by Vice President Al Gore at National Press Club, supra note 24.
66. Remarks as Delivered by Vice President Al Gore to the Superhighway Summit,
supra note 14.
67. Id.
68. Winter, supra note 13, at 1387.
69. See Georgia K. Harper, The University Community Pursuit of the Promise of New
Media, 13 CARDOZO ARTS & ENT. L. J. 447,448 (1995).
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but instead provide "a framework which we can relate to."70 They do
this by framing a phenomenon "in such a way that one set of
characteristics gets emphasized and others underplayed. ' 71 Sawheny
argues that we must "question the very frame that is used to define the
phenomenon."
72
What set of characteristics are emphasized by the information
superhighway metaphor? Commerce, speed, and point-to-point
communication. What set of characteristics are downplayed by the
metaphor? Culture, stability, and non-point-to-point communication.
1. Communication as Commerce
Communication is commerce, with messages flowing along
highways like goods and materials transported by truckers.
Communication is big business, just like the products that roll twenty-
four hours a day, seven days a week on the ribbons of asphalt and
concrete that crisscross the nation. As Gore states, "[t]oday,
commerce rolls not just on asphalt highways but along information
highways. '73 Commerce, as Gore's statement makes clear, is
highlighted by the information superhighway metaphor.
The distinctly utilitarian and instrumental value of the changing
and emerging telecommunications technologies, then, is to facilitate
commerce. The information superhighway metaphor conveys this
purpose by sustaining the linkage between communication and
transportation, despite the fact that the telegraph more than 150 yearsago "broke the identity of communication and transportation." 74 The
metaphor simply imposes a commerce-based transportation model for
regulation on new and emerging communication technologies.
The information superhighway implies what has been called the
"commodification of information., 75 Stephen Jones, associate
professor of communications at the University of Tulsa, points out
that this conceptualization is problematic and unnecessary:
Now, one most imminent danger (arising in part from the
commodification of information) is that information itself is
understood as a physical entity. It is important to remind one's self
that computer data is essentially binary information based on the
70. Sawheny, supra note 6, at 301.
71. Id. at 305.
72. Id.
73. Remarks by Vice President Al Gore at National Press Club, supra note 24.
74. CAREY, supra note 50, at 16.
75. Jones, supra note 43, at 18.
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manipulation of strings of ones and zeros, themselves no more
"physical" than our imagination allows them to be.76
By framing debate about speech, information, and
communication regulation in terms of commerce, business, and
transportation, we easily make the leap from the information
superhighway to the most powerful metaphor in free speech
jurisprudence, the "marketplace of ideas." Transportation-
metaphorical superhighways-and communication-the information
in "information superhighway" and the ideas in the "marketplace of
ideas"-are linked. The two metaphors, in turn, even collapse at times
in Vice President Gore's speeches when he refers to an emerging
"information marketplace.
77
The "marketplace of ideas" metaphor, of course, springs from
real economic marketplaces and suggests that government abstain
from intervention and regulation and that, instead, economic
marketplace forces of competition should guide the production and
distribution of messages. These implications of the marketplace
metaphor are superimposed on the superhighway metaphor. Indeed,
Gore states that "[t]he pressure of competition on the information
superhighway will be great-and it will drive continuing
advancements in technology, quality and cost. '78 He expects "open
competition to bring lower prices and better services."
79
The reality, of course, is that there is a massive conglomeration
juggernaut marching on communications industries that has developed
in the name of open competition.80 As Todd Gitlin writes about the
communications industry, "[tirusts with the capacity for overbearing
power are being merged and acquired into existence as if there were
nothing at stake but stock values. Today's deals may weigh on the
culture for decades."81 Ben Bagdikian concurs, observing that "[t]he
new communications cartel has been made possible by the withdrawal
of earlier government intervention that once aspired to protect
consumers and move toward the ideal of diversity of content and
ownership in mass media."82 There is no reason to suspect that such
76. Id. at 18-19.




80. Todd Gitlin, Not So Fast, MEDIA STUD. J., Spring-Summer 1996, at 1.
81. Id. at 6.
82. BEN H. BAGDIKIAN, THE MEDIA MONOPOLY ix-x (5th ed. 1997).
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oligopolies will not continue to arise in a deregulated
telecommunications industry in the future.
In fairness to Gore, it must be observed that he cautions against
"the blind adherence to the dead hand of a free market economist.
83
He calls for "flexible and responsive governmental action" to ensure
that private investments and competition-two of the basic principles
of the Clinton Administration's vision for the development of
converging and emerging telecommunications technologies-"will
build an open and free information marketplace."84 What is crucial,
however, is that the information superhighway metaphor suggests that
the government is little more than the highway patrolman who busts
the occasional speeder who takes advantage of the open roads.
The bottom line is that the information superhighway metaphor
suggests that speech and information are products and commodities
that should treated like other goods that are transported and sold by
private businesses. The metaphor suggests nothing about the quality
of those messages-the quality of the information that is transported.
Rather, the economic and commercial aspects of speech and messages,
not their cultural and communal functions, are evoked by the highway
metaphor. When regulating the conglomerates that produce and
provide new, emerging, and converging telecommunications
technologies and services, then, the metaphor suggests that we should
treat them as traditional business enterprises with traditional business
products.
2. Speed
The "super" in superhighway relates to what Sawheny calls a
"fetish for speed."85 It taps in as well to our "relentless drive towards
ever increasing efficiency." 6 It also suggests "a manifold increase in
the quantity"87 of messages.
The superhighway metaphor thus suggests that we regulate new
and emerging telecommunications products and services in the name
of improving the speed, quantity, and efficiency with which messages
can be sent, not in the name of maintaining existing cultures or
improving the content of those rapidly communicated messages.
Sawheny points out that "technical prowess and efficiency should not
83. Remarks by Vice President Al Gore at National Press Club, supra note 24.
84. Remarks as Delivered by Vice President Al Gore to the Superhighway Summit,
supra note 14.
85. Sawheny, supra note 6, at 308.
86. Id. at 307.
87. Id. at 299.
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become an end by itself" when new communication technologies
emerge.
88
It is interesting to note that the adjective super modifies highway.
It does not modify quality or content. The information superhighway
metaphor makes no reference, explicit or implicit, to those terms, nor
does it imply creating regulations to improve the quality of messages.
It suggests, instead, that improving the speed and quantity of messages
should be the touchstones -of regulation. Presumably marketplace
forces are left to determine what constitutes quality content, the same
forces that keep a metaphorical boatload of dung on broadcast and
cable television.
Stephen Jones writes in Cybersociety: Computer-Mediated
Communication and Community that "much of our energy has been
directed toward understanding the speed and volume with which
computers can be used as communication tools. Conspicuously absent
is an understanding of how computers are used as tools for connection
and community. ' 89 Unfortunately, the information superhighway
metaphor does nothing to fill this void.
3. Point-to-Point Communication
The highway metaphor suggests travel and point-to-point
communication. Highways facilitate the movement of goods in rather
linear fashion from one location to another. Sawheny points out the
fallacy with adopting this image for the Internet:
In the virtual world of the Internet, the user does not go to a distant
point but the distant point virtually comes to the user. There is no
experience of travel as suggested by the 'information superhighway'
metaphor. In fact, in a situation where there is complete time-space
convergence, the point-to-point metaphors do not make much sense
because in this new communication topography one does not travel
from one point to another but, instead, virtually brings two points
together. The points are no longer rooted in a particular
geographical location but are fluid and mobile on the flow of
information streams.9
0
Jones, writing in Virtual Culture: Identity and Communication in
Cybersociety, notes as well that on the Internet "[s]pace is .. .
something we inhabit rather than something through which we
move." 91 When we gather information on the World Wide Web, the
88. Id. at 309.
89. Jones, supra note 43, at 12.
90. Sawheny, supra note 6, at 302.
91. Steven G. Jones, The Internet and Its Social Landscape, in VIRTUAL CULTURE:
IDENTITY & COMMUNICATION IN CYBERSOCIETY 7, 9 (Steven G. Jones ed., 1997).
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address that. we connect to often makes no reference to geographical
location.
Does it make sense then to think about a regulatory structure for
new communications technology in terms of point-to-point
communication when the points collapse? Why should our ideas about
how to regulate emerging and converging telecommunications
technologies and services be governed by a transportation-based, as
opposed to a communication-based, metaphor?
V
Alternative Conceptions of Communication and Its Purposes
Communication can be defined in several ways. One well-known
definition that reflects the relationship between communication and
culture is articulated by Columbia University's James Carey.
92
Communication, Carey writes, is "a symbolic social process whereby
reality is produced, maintained, repaired, and transformed." 93 This
cultural studies view of communication emphasizes what Carey terms
"the symbolic production of reality."94 Viewed in this light, "reality is
not given, not humanly existent, independent of language and toward
which language stands a pale reflection. Rather, reality is brought into
existence, is produced, by communication-by, in short, the
construction, apprehension, and utilization of symbolic forms."
95
Carey calls this a "ritual view of communication." 96 He writes that
"[c]ommunication is nothing if not a collective activity; indeed, it is
the process by which the real is created, maintained, transformed, and
repaired. The product of that activity-meaning--establishes a
common and shared world.
97
In contrast to this ritual model of communication is a
transmission model.98 The transmission perspective of communication
"is formed from a metaphor of geography or transportation." 99 This,
of course, is similar to the transportation-based highway metaphor
that is used to describe the new and emerging telecommunications
92. JAMES W. CAREY, supra note 50. For background on James Carey and his
writings, see JAMES CAREY: A CRITICAL READER (Eve Stryker Munson & Catherine A.
Warren eds., 1997).
93. CAREY, supra note 50, at 23.
94. Id.
95. Id. at 25.
96. Id. at 18.
97. James Carey, Communications and Economics, in CAREY, supra note 92, at 68.




technologies. In the transmission model, "communication is a process
whereby messages are transmitted and distributed in space for the
control of distance and people."'1° At the heart of this view of
communication is "the desire to increase the speed and effect of
messages."
101
The differences between the ritual and transmission models of
communication-and their implications for our beliefs about how
communication and communication technologies should be
regulated-are profound. Unlike the transmission view of
communication, the ritual view "is directed not toward the extension
of the messages in space but toward the maintenance of society in
time; not the act of imparting information but the representation of
shared beliefs." 1 2 While the transmission view emphasizes speed,
efficiency, and control that can be produced by new communication
technologies, the ritual view "exploits the ancient identity and
common roots of the terms 'commonness,' 'communion,' 'community,'
and 'communication.""
10 3
Carey uses the print newspaper-today what we would think of as
a rather primitive communication technology-to illustrate the
differences between the transmission and ritual models as applied to
communication technologies. In the transmission model, the
newspaper is "an instrument for disseminating news and
knowledge."'" Questions focus on the effects of newspapers on the
audience, including whether news enlightens or obscures reality,
whether it changes or hardens attitudes, and whether it creates trust or
doubt.105
In contrast, under the ritual model the newspaper serves a
ritualistic function in which reading a newspaper is seen "less as
sending or gaining information and more as attending a mass." 10 6 The
focus is not on information acquisition but on "dramatic action in
which the reader joins a world of contending forces as an observer at
play. "107
What are the implications of these two very different views of
communication as they pertain to the regulation of new, interactive
100. Id.
101. Id.
102. Id. at 18.
103. Id.
104. Id. at 20.
105. Id.
106. Id.
107. Id. at 21.
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computer-mediated communications technologies and telecomm-
unications developments?
The information superhighway metaphor directly reflects, at least
in name, the transportation-based transmission view of comm-
unication as a means of spreading information faster and farther for
purposes of control over space and people. It portends regulation of
communication technologies in the name of promoting speed,
quantity, and distance of information transmission for economic
benefit. As George Gilder writes, "President William Clinton, Vice
President Albert Gore, and a raft of advisers all celebrate the highway
metaphor as the transport medium for the future information
economy."'
108
The superhighway metaphor does not imply the regulation of
communication for the preservation and maintenance of extant
communities. With its emphasis on speed, the superhighway metaphor
ignores the potential of an on-line global community to damage much
smaller communities in which values are shared and transmitted via
face-to-face personal interaction and ceremonial gatherings. The
information superhighway metaphor, in brief, fails to suggest anything
about the relationship between either communication and local
community or new communication technologies and community
maintenance. The metaphor ignores the ritualistic functions of
communication.
A. The Communication and Community Relationship
Communication, as professor Nessim Watson observes, is "vital
to communities both online and offline."'1 9 He observes that "without
ongoing communication among its participants, a community
dissolves."'110 Carey's ritual view of communication-a view of
communication that "emphasizes those elements of the
communication process which have no apparent utility but somehow
create shared experience""'-reflects this close relationship between
the concepts and practices of communication and community.
The concept of community is difficult to explicate. It has been
said that "[t]rying to study community is like trying to scoop up jello
108. GEORGE GILDER, LIFE AFTER TELEVISION: THE COMING TRANSFORMATION OF
MEDIA AND AMERICAN LIFE 115-16 (Rev. ed. 1994).
109. Nessim Watson, Why We Argue About Virtual Community: A Case Study of the
Phish.Net Fan Community, in VIRTUAL CULTURE: IDENTITY & COMMUNICATION IN
CYBERSOCIETY 102, 104 (Steven G. Jones ed., 1997).
110. Id.
111. Sawheny, supra note 6, at 307.
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with your fingers. You can get hold of some, but there's more slipping
away from you." '112 The community construct includes both ideologic
and geographic dimensions. For instance, history professor Amitai
Etzioni argues that "[c]ommunities are webs of social relationships
that encompass shared meanings and above all shared values."
113
There are communities centered around shared ideas and
communities of memories "that derive from long-established belief
systems that link the present and the past, communities fashioned,
above all, from tradition and religion." 114 Journalism professor Jock
Lauterer writes that community "now is used to refer to any group
bound by shared values, be it philosophical, political, professional,
recreational, or whatever."' 5 According to one study of the
community construct, "after area, the two most commonly included
components in definitions of community were common ties and social
interaction. '" 116 The United States Supreme Court adopts a geographic
or area-based definition of community in the area of obscenity law.
117
Much has been written, of course, about communities that are
created and evolve from communication technologies." 8 Howard
Rheingold, for instance, has explored what he calls virtual
communities-"social aggregations that emerge from the Net when
enough people carry on those public discussions long enough, with
sufficient human feeling, to form webs of personal relationships in
cyberspace."' 19 Communication technologies hold the potential for
creating what James Beniger calls pseudo communities that feature
"superficially personal relationships" that result from the blurring of
the lines between interpersonal and mass communications.
120
112. Marcia Pelly Effrat, Approaches to Community: Conflicts and Complementarities,
in THE COMMUNITY: APPROACHES AND APPLICATIONS 1, 1 (Marcia Pelly Effrat ed.,
1974).
113. Amitai Etzioni, Old Chestnuts and New Spurs, in NEW COMMUNITARIAN
THINKING: PERSONS, VIRTUES, INSTITUTIONS, AND COMMUNITIES 16, 24 (Amitia Etzioni
ed., 1995).
114. Robert Booth Fowler, Community: Reflections on Definition, in NEW
COMMUNITARIAN THINKING: PERSONS, VIRTUES, INSTITUTIONS, AND COMMUNITIES 88,
91 (Amitia Etzioni ed., 1995).
115. JOCK LAUTERER, COMMUNITY JOURNALISM: THE PERSONAL APPROACH 11
(1995).
116. Effrat, supra note 112, at 4.
117. See Sable Communications v. FCC, 492 U.S. 115, 124-26 (comparing alternatives
of "national" and "local standards" for analyzing the issue of contemporary community
standards under the three-part test created in Miller v. California, 413 U.S. 15 (1973)).
118. See generally CYBERSOCIETY: COMPUTER-MEDIATED COMMUNICATION AND
COMMUNITY (Stephen G. Jones ed., 1995).
119. RHEINGOLD, supra note 12, at 5.
120. James R. Beniger, Mass Media and Pseudo-Community, 14 COMM. RES. 352, 369
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Vice President Gore is careful in his speeches not to ignore the
concept of community while he simultaneously extols the economic
virtues of faster-and-farther interactive communication technologies.
In a 1994 speech before the International Telecommunications Union,
for instance, Gore stated that information "highways or, more
accurately, networks of distributed intelligence-will allow us to share
information, to connect, and to communicate as a global
community."'' In a speech to the so-called Superhighway Summit in
1994, Gore stated that "[t]oday's technology has now made possible a
global community united by instantaneous information and
analysis."
122
Etzioni notes that some communitarians "object to such
universalism and suggest that the strong bonds and moral voice-
which are the essence of communities-are to be found mainly in
relatively small communities in which people know one another at
least to some extent, as in many stable neighborhoods.' '123 On the
other hand, Etzioni observes that an emphasis on residential and
geographically narrow communities "may reduce the moral scope of
our commitment and will lead us to be more concerned with our best
friends and closest neighborhoods rather than with those who are
most in need."' 24
B. Community Building Versus Community Maintenance
Despite his community rhetoric, Gore's talk about community
has little if anything to do with sustaining, maintaining, and
strengthening existing communities. Rather, it is based on creating
one new community-a global community-by the transmission of
information over time and space. He talks about the new
telecommunications and computer technologies as creating a new
global community, echoing the late Canadian media guru and gadfly
Marshall McLuhan's masterful metaphor of the global village.
125
(1987).
121. Remarks Prepared for Delivery By Vice President Al Gore, International
Telecommunications Union, supra note 23 (emphasis added).
122. Remarks as Delivered by Vice President Al Gore to the Superhighway Summit,
supra note 14 (emphasis added).
123. Etzioni, supra note 113, at 25.
124. Id.
125. MARSHALL MCLUHAN, UNDERSTANDING MEDIA 5 (1964) (stating that "as
.electrically contracted, the globe is no more than a village. Electric speed in bringing all
social and political functions together in a sudden implosion has heightened human
awareness of responsibility to an intense degree.").
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When Gore discusses community then, it is in the context of
community creation, not community maintenance. His concern is with
creating a unified global community. In the meantime, however, there
is no mention of the ability of the new media to radically change-and
to destroy-existing communities and cultures. It is quite possible that
the new interactive technologies will destroy local cultures as they
somehow proceed to create a unified global one.
As more people jump on the metaphorical information
superhighway to communicate with faceless people they have never
met, they also abandon those in their local communities. Their time is
consumed by pseudo-social online endeavors, not by face-to-face
personal interaction. They abandon existing geographic communities
rich with physical interaction and for electronic ones that often are
more akin to fan clubs and special interest groups than they are to
communities.
Although Gore likes to discuss how new technologies will
"transcend international boundaries and bring our world closer
together," 126 there is little mention about how local communities and
cultures that already exist will be influenced and affected by those
technologies. Yes, individuals within those existing communities may
receive more information at a faster rate, but how will that
information disrupt or change the social fabric of those communities?
This discussion is missing from today's rhetoric.
Instead, we shift our focus to global informational communities-
communities united by information highways-and away from the rich
cultures of national, regional and local communities defined both by
geography and shared sets of long-held values. Physical social
interaction within geographic areas is relegated to a lesser place along
the information superhighway.
Ultimately then, although Gore uses the lingo of community
building, he does it on a grand scale for creating new, physically-
distant communities. It is a transmission view-not a ritual
perspective-of communication that Gore adopts. The distribution of
information over space will eventually control a global economic
community. It is a community that, as Gore observed in his speech to
the Superhighway Summit, also will be controlled by the English
language. 127 Concomitant, of course, with the transportation of
126. Remarks as Delivered by Vice President Al Gore to the Superhighway Summit,
supra note 14.
127. Id. (quoting the eight-year-old son of the President of Kyrgyzstan who told his dad
that he needed to learn English because "the computer speaks English.").
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information as a good to be traded is the transportation and
exportation of Western values of capitalism. While Gore lauds the
virtues of the abilities of new technologies to "transcend international
boundaries," he fails to address the cost this may take on already
developed local cultures and communities.
The commerce-based information superhighway metaphor does,
however, suggest the development of an ideological community-one
based on shared capitalistic values in which information is traded as a
commodity across physical boundaries. It is a commercial community
in which goods are purchased and ordered via the new technologies
from locations across the globe. As Gore told the International
Telecommunications Union in 1994, "[flrom these connections we will
derive robust and sustainable economic progress [and] strong
democracies.' 28 The shared values that ultimately will create and
sustain a sense of community at the global level, from the Gore
perspective, are capitalism and democracy, with information as a good
freely traded between geographical communities. In line with the
transmission model of communication, what ultimately will be
transported are capitalistic values from one culture to other distant
ones.
VI
The Threat of Going Bare
Do we limit our regulatory options and choices by adopting the
information superhighway metaphor to frame our discussions of new
and emerging communication technologies and the Internet? Why
should we employ any metaphor in this endeavor, let alone the
information superhighway? Is there anything so wrong with going
metaphorless when conceptualizing the regulatory future of new,
emerging, and converging telecommunications and computer
technologies?
If these new technologies really are revolutionary or hold
revolutionary powers, why fall back on a standard transportation and
commerce driven metaphor to frame the discussion for their legal
regulation? Why not be bold? Why not be different?
Sawheny writes that the highway metaphor, like pipeline and
railroad metaphors, has "a very strong aura of linearity" as a "point-
128. Remarks Prepared for Delivery By Vice President Al Gore, International
Telecommunications Union, supra note 23.
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to-point" metaphor. 129 Such metaphors "freeze our focus on the
transportation aspects of the new technologies."
130
Metaphors, however, are not inherently evil. They actually help
us to think about abstract concepts and technologies. Might there not
then be alternative, better metaphors to provide a framework for the
discussion and regulation of telecommunications technologies and
services?
Sawheny writes that an environment metaphor, rather than a
transportation-based highway metaphor, provides a realistic and
valuable alternative to Gore's metaphor. He emphasizes that an
environment metaphor "would direct our attention to how the new
technologies impact our lives instead of how they work.
' 131
Comparing the highway and environment metaphors, Sawheny writes:
The highway is an external phenomenon. It stops at our driveway.
We use the highway only when we want to transport people and
things from one place to another. The highway metaphor has a
degree of instrumentality. It is an external implement we use
whenever necessary. The environment metaphor changes all this.
We live inside an environment. It is not external nor is it a tool. It is
our abode.
132
Ultimately, we must, as Sawheny writes, "strike a balance
between the utilitarian and aesthetic aspects of the technological
world we design and create."1 33 The information superhighway fails to
direct our attention to this balance, instead emphasizing the utilitarian
economic benefits of a new mode of communication.
Another potential metaphor for framing and understanding the
totality of new and emerging telecommunications and computer
technologies is that of a library. A library metaphor includes both
transmission and ritual views of communication. Transmission of
information is conveyed in textbooks, scholarly journals, and histories.
Libraries also house books for which the primary function is
ritualistic. Many novels, religious tracts, and magazines are read for
purely aesthetic purposes, providing a common thread of ideas and
values for shared conversation and cultures. Libraries, in other words,
serve multiple purposes. They highlight the many functions of
communication.
129. Sawheny, supra note 6, at 304.
130. Id.
131. Id. at 307.
132. Id. at 306.
133. Id.
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Through law we regulate the development and diffusion of new
technologies. We possess the ability to maximize their functions and
abilities. When selecting a metaphor for describing the new
technologies, be it a transportation-based highway metaphor or a
holistic environment metaphor, we must be careful not to let it frame
our thinking too narrowly. We do not want to overlook potential
benefits that may be brought by new technologies. We also do not
want to ignore the potential harms they may bring. It may be, then,
that going bare or metaphor-less when we think about the regulatory
future of telecommunications technologies and services provides the
best solution, allowing us to think outside the box, rather than be




Public policy discussion in the United States about regulation of
the Internet and new and developing interactive telecommunications
technologies and services has been framed by a metaphor, the
information superhighway. That metaphor has structured and limited
out thinking about policy decisions. It has suggested a linear,
transportation and economic-based model for creating new laws to
guide communication in this country and, indirectly, abroad.
Conversely, it fails to call our attention to the cultural aspects of
communication and speech, except, of course, for the exportation of a
commercial and capitalist culture and the creation of unified economic
community.
Political scientists generally agree that there are three basic stages
of public policy development.134 These stages are: 1) pre-policy
development, during which the problem is defined, policy demands are
made, and an agenda is formulated; 2) policy adoption, arising from
the culmination of debate involving interest groups, government
officials, experts, and constituents and resulting in laws, executive
orders, and regulations; and 3) policy implementation, in which the
laws are carried out and courts consider their constitutionality. 135 A
fourth step-evaluation of the policy choice-should be added to
these three steps.
136
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The information superhighway metaphor has already played a
critical stage at the first step, by defining the problems and goals
related to regulating telecommunications technologies. The metaphor,
in turn, is already starting to shape the policies that we adopt. Before
going further, we must take pause to consider the weaknesses and
limitations of this ubiquitous metaphor in framing the future of
regulations that control interactive telecommunications and computer
technologies and services.
